The regulation is designed  to assure that an individual
working in an area where hazardous conditions exist that
would endanger his  safety is within sight  or hailing dis-
tance of  others who can  render or  summon assistance when

necessary.

Judge Broderick  reached  a  similar conclusion in a bench decision issued on
February 11,   1981,   in  Monterey Coal Company v.   Secretary of Labor,  Docket
Ho. WEVA 81-203-11,   3  FMS1IRC 439,   442,  Judge Broderick said:.

1 do not  accept   the interpretation that apparently MSHA
follows,   that  any work at a mine  site  is  in an area where
hazardous  conditions  exist  that would  endanger an employee's
safety.     Such an interpretation would render the words mean-
ingless.     And I  am bound  to give all words  in a mandatory
standard meaning,   and  can only conclude  that  the standard
applies  to areas where conditions  exist  that are hazardous,
which would endanger  an employee's  safety,   over and above
the conditions  that  exist  throughout the mining industry,  or
indeed  in any  Industry.

I agree with these decisions.

In hindsight,   since  a miner was killed  on the raw storage stockpile,   it
is easy to  say that  It  was  an area  that was more hazardous  than other areas,
At the time of  the accident,   however,   falling into a void was a frightening
and uncomfortable experience that  the miners  did not like,   but there is no
evidence that  they feared  for  their lives when  they fell into one of these
voids.    If  the bulldozers  had been equipped with two-way radios prior to
the accident,   there  in  no  reason to assume  that all of  the operators,
including the victim,   would have Inquired as  to which feeders had been in
use.    In fact,   the victim could have stopped  to telephone the plant opera-
tor on his way back  to   the  storage pile if he had been inclined to do so.
The situation after   the accident  is,   of course,   different.     The bulldozer
operators are  informed as   to which feeders have been in use and if there
is no "bird's nest"   present  they proceed to collapse the bridge.

The safety  standard  involved  in this case appears  to be more concerned
with rescuing a miner after an accident  than It is in preventing the acci-
dent in the first  place.     If  someone had kept the bulldozer constantly in
sight,  it would not have prevented the accident.    Nor would the accident have
been prevented by having  another miner  sit  in the cab with the victim or hav
ing a miner close enough so  that he could have heard the victim call out.
Rescue operations could have begun earlier but whether that would have saved
the miner's  life is a matter of conjecture.     Vet,  by the wording of the regu-
lation itself,   if  there had been another miner In the cab with the victim or
within hailing distance  or if  the victim and his bulldozer had been constantly
observed by someone,   there would be no violation.    Old Ben attempted to prove
that the victim's bulldozer was visible but  the evidence,  at most,  amounted
to the fact  that  the bulldozer was visible when operating in certain parts of

1891he   roof or  ribs.
